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PROCEDURAL HISTORY

L. OnApril 26,1996, Victor Lordl Harris (Harris), by and through hismother and next friend, Betty
JeanHarris filed suitin the Circuit Court of Jefferson County againgt WillieMcCray (Coach McCray) and
the Jefferson County Schoaol Didrict (the Schoal Didrict) for damages resulting from aheaistroke Harris
suffered while at foothdl practice on Augugt 21, 1995. Thetrid court conducted abench trid. After a
full hearing onthemerits; thetria court issued itsopinion and subsequently itsfind judgment. Thetrid court

determined that Harris had suffered damagesin the amount of $350,000, asaresult of the Schoal Didrict's



negligence. However, thetrid court condluded that the Schodl Didrict wasimmunefrom liability under the
Missssppi Torts Clams Act (MTCA), Miss. Code Ann. 88 11-46-1 to -23 (Rev. 2002 & Supp.
2003). Thetrid court entered judgment for the School Didrict and McCray and denied Harriss mation
for recongderation, new trid and other reief. Harris perfected his natice of gpped to this Court.
FACTS
2. OnAugus 21, 1995, Haris, then a fifteen-year-old sudent enrolled a Jefferson County High
Schoal, dleged he suffered a hegtstroke while participating in scheduled footbd| practice. The foatbdl
practice was scheduled and conducted by Coach McCray in his cgpacity asheed footbd | coach. Ashead
footba| coach, Coach McCray hed the discretion to determinethetime thet practi ce woul d be conducted
and the nature of the practice, induding the timing of bregks and cancdlation of practice At dl times
Coach McCray was acting within the course and scope of his employment as anemployee of the Schoadl
Didrict.
LEGAL ANALYSS

13.  Whileraisng variousissues on goped, the dispogtiveissue raised by the parties necessary for this
Court to addressiswhether thetrid court erred in determining thet the School Didtrict, asapoalitica didtrict
and a governmentd entity, hed immunity from lighility under the MTCA for the discretionary acts of an
employee acting within the course and scope of his employment pursuant to Miss. Code Ann. § 11-46-
AD)().

4. A govenmentd entity and its employee enjoy immunity if thereis exerdse of ordinary carein the
performance of aduty under agatute, ordinance or regulation. Miss. Code Ann. 8 11-46-9(1)(b) (Rev.

2002). Ontheother hand, agovernmentd entity and itsemployee enjoy immunity under Miss. Code Ann.



§ 11-46-9(1)(d) “[b]asad upon the exercise or performance or the failure to exercise or perform a
discretionary function or duty . . . whether or not the discretion be abused.”

5.  After the bench trid, the trid court determined that, "[b]ased on the evidence adduced in this
cause..the damages incurred by the plaintiff were adirect and proximate result of the negligent acts and

omissons of Coach McCray." The trid court found that Harris suffered dameages in the amount of
$350,000, indluding the $68,000, in medicd bills  However, the trid court further determined thet

pursuant to the MTCA, where the governmenta conduct isadiscretionary act, governmentd entitiesand

ther employees are entitled to immunity pursuent to Miss Code Ann. 8 11-46-9(1)(d). The trid court

referenced Prince v. Louisville Mun. Sch. Dist., 741 So.2d 207, 211-12 (Miss. 1999), where this
Court held that the decisions and acts of high school coaches are consdered discretionary. Accordingly,

thetrid court entered ajudgment in favor of the School Didrict and Coach McCray.

6.  Wefind that the trid court correctly determined that Harriss reliance on L.W. v. McComb

Separate Municipal School District, 754 S0.2d 1136, 1141 (Miss. 1999), wasmisplaced. Thetrid

court herein further dated that, "plaintiff [Harrig has made no showing of any falure on the part of

defendants herein to exercise reasonable carein the performance of or inthefalureto execute or perform
adaute, ordinanceor regulation.” L.W. involved theissueof whether the schoadl digtrict anditsemployees
hed violated itssatutory duty to provide asafe environment for itsstudents. Clearly, thiscasewasdecided

based on the gpplication of Miss. Code Ann. § 11-46-9(1)(b); therefore, the discusson on ordinary care
was quite gppropriate. 1d. a 1140-43. In short, agovernmentd entity and its employee enjoy immunity
if ordinary careis exerdsed in the performance of a duty under a datute, ordinance or regulation. Miss

Code Ann. § 11-46-9(1)(b). On the other hand, agovernmentd entity and its employee have immunity



under Miss. Code Ann. 8 11-46-9 (2)(d) "[b]ased upon the exercise or performance or the falure to
exerce or peform adiscretionary function or duty ... whether or not the discretion be abused.”

7.  Thefactsof L.W. are obvioudy didinguishable fromthe case sub judice. In L.W., the complaint

aleged:

On October 9, 1995, the minor plaintiff/appelant JA. turned fourteen yearsold.
JA. isasudent a Denman Middle Schodl in McComb Schoal Didrict. Onthat mormning,
JA. wasthrestened by afdlow sudent, Matthew Garner, whileinmuscdass JA.tadd
Mr. Dykes, anearby teacher, of the threets. The teacher did nothing in response.

That eternoon, both JA. and Mathew werein after-schoal detention. Duringthis
time, Matthew again threatened JA. in front of the detention teacher, Mrs. Paul. Asthey
|left detention, Matthew followed JA. across the school's basgbdl fidd. At this point,
words were exchanged, and Matthew attacked JA. Maithew sruck himin thefaceand
ordered himto perfoomord sex. When JA. ressted, Matthew continued to beat himand
forced him to paform the act. The incident was witnessed by one student and later
reported to a coach. Upon knowledge of the incident, JA. was taken by his mother,
L.W., to the hospitd.

754 So.2d at 1137.
8.  ThisCourtin L.W. further hdd that Miss. Code Ann. 8 37-9-69 "mandatesthet school personne

maintain goproprigte control and disaipline of Sudentswhilethe children areinthar care” 1d. at 1142.
Miss. Code Ann. 8§ 37-9-69 (Rev. 2001) provides:
It shdl be the duty of each superintendent, principa and teacher in the public schools of
this Sate to enforce in the schools the courses of study prescribed by law or by the Sate
board of education, to comply with the law in diribution and use of free textbooks, and
to obsarve and enforce the satutes, rules and regulaions prescribed for the operation of
schools.  Such superintendents, principas and teechers shdl hold the pupils to grict
acoount for disorderly conduct a school, on the way to and from schoal, on the
playgrounds and during recess.
Again, thisis not the factud gtudion at bar.
9. The MTCA opadesasthe exdusve avil remedy over any other avil action or cvil procesding
by reason of the same subject metter for damages againgt agovernmentd entity or againgt itsemployeefor

the acts or omissonstha gaveriseto thedam or suit. See Miss. Code Ann. 8 11-46-7(1). See also
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L.W., 754 So0.2d a 1145 (MTCA provides the exdusive aivil remedy for daims of negligence againg a
schoal didrict). Miss Code Ann. 8 11-46-3(1) providesin pertinent part:

[T]he"date" and its "palitical subdivisons™ assuchtermsaredefined in Section 11-46-1,
arenot now, have never been and shall not beliable, and are, dways have been
and shall continueto beimmune from suit at law or in equity on account
of any wrongful or tortious act or omission or breach of implied term or
conditionof any warranty or contract...oy the gateor itspolitica subdivisons, or any such
act, omisson or breach by any employee of the dae or its politicad subdivisons,
notwithstanding that any such act, omission or breach constitutesor may
be considered astheexer ciseor failureto exer ciseany duty, obligation or
function of a governmental, proprietary, discretionary or ministerial

natur e and notwithgtanding thet such act, omisson or breach may or may not arise out
of any adtivity, transaction or servicefor which any fee, charge, cost or other congderation
was recaived or expected to be recaived in exchange therefor.

(emphesis added).
110.  Working in conjunction with Miss Code Ann. 8§ 11-46-3(1), Miss. Code Ann. 8 11-46-1(i)
defines "political subdivisons' to spedificdly indude schodl didricts. Miss. Code Ann. § 11-46-1(q)
providesthat "'governmentd entity’ meansand indudesthedateanditspalitical subdivisons” Miss Code
Ann. § 11-46-9(1)(d) provides
(1) A governmental entity and itsemployees acting within the cour se
and scope of their employment or dutiesshall not beliablefor any
claim:
(d  Basedupontheexerdseor paformanceorthe failureto exercise
or perform adiscretionary function or duty onthepart of theof

a govenmentd entity or employee thereof, whether or not the
discretion be abused.

(emphasis added).
11. ThisCourtfindsthat thetria court properly andyzed the Satutes addressed above conduding thet
the Schodl Didrict was agovernmentd entity which fdl within the Satutory provisons providing immunity

from likility.



112.  Whenandffidd isrequired to use hisown judgment or discretion in performing aduty, that duty
is discretionary. See T.M. v. Noblitt, 650 So.2d 1340, 1343 (Miss. 1995). See also Poyner v.
Gilmore, 171 Miss. 859, 158 So. 922, 923 (1935). InPrince, this Court hdd thet the actions of the
high school coaches were discretionary in nature. Prince, 741 So.2d a 211-12. The Courtin Prince

dedlt with facts virtualy identical to the case sub judice.

113.  Whileadmittedly involving goplication of "pre-Pruett™ common lan concerning whether the act
involved was adiscretionary or minigterid function, our decigon in Prince, isenlightening. Princewas a
member of the Nanih Walya High Schoal foatbdl teem inthe Louisville Municipa Schoadl Didrict. 1d. a

208. Prince dleged thet while practicing footbdll, he suffered a heststroke due to the negligence of the
footbal| coachesin charge of the practice. Princeincurred medica expensesasaresult of theheat rdlaed

inuies Id. at 208-09. Prince filed suit againg the schodl didrict and two of the high schodl footbdl
coaches for their aleged negligent actionsduring an August, 1991, footbdl practice. InPrince, wedated:

high schoal footbal coaches Bowman and Chambliss were respongible for coordinating
and supervisng the footbe | programat Nanih Walya High Schodl...In atypicd practice
there are srains, gorains and complaints from a coach's players. A coach must consider
the good order and discipline of the team when confronted with Stuational complaints by
the players. A coach mugt use his discretionin judging whether or not anindividud player
isinjured and then, whether the player should report to atrainer or seek other medicd ad.
There was no evidence presented in the lower court to show that either Bowman or
Chambliss did anything beyond exerdsing ordinary discretion in supervisng the Nanih
Waiyafootbal practice on August 29,1991. Prince produced no factsthat evidenced any
disregard for his hedth or any other outrageous action on the pat of Bowman or
Chambliss that might have warranted a departure from our previous holdings The trid
court correctly found the coaches were protected by qudified immunity.

! Pruett v. City of Rosedale, 421 So.2d 1046 (Miss. 1982).

6



| d. a 212. Wedfirmed thetrid court'sgranting summary judgment in favor of the school digtrict ressoning
that theschod didrict wasprotected by sovereignimmunity and thetria court' sgranting summary judgment
as to the coaches based on qudified immunity. 1d. at 211-12.

114.  Boatr Prince, and the AlabamaSupreme Court casedtedin Prince, offeringght into the arduous
duties and respongibilities of ahigh schoal football coach. 1d. at 211-12. InLennon v. Petersen, 624

S0.2d 171 (Ala 1993), an injured soccer player (Lennon) sued his coach (Petersen) and aschool trainer
daming negligence in nat recognizing hisinjuries and providing proper trestment. The Alabama Supreme
Court hed thisto say:

Petersen’ sactions dearly fdl into the category of discretionary acts. Petersen had to rdly

on his own judgment and discretion in making difficult deasonswhile performing hisjob.

He hed to determine what drillshis players needed and how long the drillsshould lagt. He

adso hadto evduate hisplayersto determineif they were playing to thebest of tharr daility.

He hed to meke difficult decisonsin determining whether aplayer wasinjured and should

report to the trainer or whether the player was merdly faking an injury to avoid practice

He ds0 had to be aware that some playerswould hidethar injuries so thet they would be

dlowed to practice or to play inagame. He was regpongble for mativating the players

and evduating thar performance. Petersen was acting within his authority in usng his

discretion in such matters, and heis entitled to discretionary function immunity.
Lennon, 624 So.2d a 174 (quoted in Prince, 741 So.2d at 211-12).
115.  We find that the trid court properly determined that the acts or omissons of Coach McCray,
performed in hiscgpecity ashead coach within the courseand scopeof hisemployment, werediscretionary
innature. Weaffirmthetrid court'sruling that the Schoadl Didrict and Coach McCray wereimmunefrom
lidhility. Miss. Code Ann. § 11-46-9(1)(d) specificdly provides that there is no lighility whether or nat
thereisthere hasbeen an abuse of discretion in performing theduty. We mugt balancethe serious negative
repercussons which could result for dl extrarcurricular school adtivities if the discretionary decisons of

coaches are not exempt from liability pursuant to Miss Code Ann. § 11-46-9(1)(d) with the need for



providing awel-rounded education. Thereisnaothing in the record to imply thet Coach McCray's actions
asafootbal coach on Augudt 21, 1995, violated any statute, ordinance, or regulaion.

116.  Who knew thefootbd playersof the 1995 Jefferson County High Schoal football team better than
Coach McCray? Heknew whet playerswould complain only when hurt and whet playerswould complain
a adrop of ahat Imply to be ableto takeabresk fron footbd practice on ahot August day. Coaches
have to know what motivates their players and what does not. Coaches know thet in order to discipline
footbdl players each oneisadifferent human being — one player may bedisciplined by amerestern look
from the coach, while amilitary-style drill sergeant chewing out will not faze another player. Coacheswill
know their playerswell enough to know who may haller “walf” and who will not. When Vidor Haris
complained of feding wesk and needing a water bresk, Coach McCray told Harris he was “faking it.”
Urfortunately, he was not. Harris's injuries and resulting dameges are not to be trested flippantly.
However, wecannot fag-forward past thefacts of thiscaseand thegpplicablelaw just to arbitrarily impose
lighility in an attempt to right a percaived wrong.

117.  Whilethefactsof Victor Harris's case are no doult tragic, we must redlize the conseguences of
our decison today were we to find Coach McCray and the schodl didtrict liable on thefacts of this case
Higr schoal footbal coaches around the state would lose their ability to control their football teams.
Discipline of & footbdl teeam would become nonrexigtent. I a coach refused a player’ srequest to have a
water bresk —to see atrainer —to nat have to run any more wind-sprints — to not have to do any more
one-onone blocking/tackling drills, because of that player’s complaint of “feding wesk” or “nat feding
good” ar amply “nat feding likeit,” that coach would be very much aware of the fact that he/she would
be running therisk of being successfully sued dong with other schod officidsand the schoal district, should

that player later suffer physica/medicd problemsrdated to the coach’ sfailureto cow tothe player’ severy



whirr andwish. On the ather hand, if the coach, in fear of asuccessful lawauit, should cow to the player’s
every whim, wish and demand, then the coach would lase the respect of the players, and discipline and
mordlewould belog.
118.  Since Coach McCray'sactionsand dutiesin coaching hisfoatbal teeamwere dearly discretionary,
then, under Miss. Code Ann. § 11-46-9(1)(d), our inquiry ends without any discussion aoout whether
Coach McCray exercdsed ordinary care and without any imposition of potentid liability upon Coach
McCray or the JEfferson County School Didrict. Harriss assgnment of error iswithout merit. Therefore,
we dfirm the judgement of thetrid court.

CONCLUSION
119.  Whilethiswas unquedionably atragic Stuation, this Court findsthat Miss Code Ann. 8 11-46-
9(1)(d) operated to shidd the Schoal Didtrict and Coach McCray from any lighility. Therefore, wefind
that the trid court did not @r in its determination that the Schodl Didrict and Coach McCray were
exempted from ligaility. For the foregoing reesons, the find judgment of the trid court in favor of the
Schoal Didrict and Coach McCray is afirmed.
120. AFFIRMED.

PITTMAN,C.J.,,SMITH,P.J., WALLER,COBB AND CARLSON, JJ., CONCUR.
GRAVES, J.,, CONCURS IN RESULT ONLY. McRAE, PJ. DISSENTS WITH
SEPARATE WRITTEN OPINION. DIAZ, J., NOT PARTICIPATING.

McRAE, PRESIDING JUSTICE, DISSENTING:

121. Themgority eroneoudy finds that the acts and/or omissons which resulted in the
saiousinjury of afifteen-year-old footbdl player are entitied to absolute immunity under the MisSssppi

Tort ClamsAct ("MTCA"). Having reviewed the facts and finding the acts and/or omissons of Coach



Willie McCray ("McCray™) to be below the gpplicable sandard of care, | dissent and assert that even
under the MTCA both the Jefferson County School Digtrict and McCray may be hdd liable for Victor
Harrissinjuries

22. There are two dterndtive reasons which support the reversd of the trid court's dismissd of this
action. Frd, under L.W. v. McComb Separate Mun. Sch. Dist., 754 S0.2d 1136 (Miss. 1999), and
Henderson v. Simpson County Public Sch. Dist., 847 So.2d 856 (Miss. 2003), the coach falled to
use ordinary carein the supervison of hisplayers wel-being and hedth. Second, evenif this Court were
to view the acts of the coach as"discretionary,” the acts were il nat "discretionary™ within the meaning
of the MTCA sncethey did not involvesodd, economic, or palitica policy under Jonesv. Miss. Dep't
of Transp., 744 So.2d 256 (Miss. 1999), and Stewart ex rel. Womack v. City of Jackson, 804
S0.2d 1041 (Miss. 2002) (Stewart), and sSnce the acts were nat performed with "ordinary care™ the
immunity shidd provided for by the MTCA does not goply.

123. Theactspaformed by the coach werethat of a'"teacher™ or "educator,” Snce hisfunction wasto
teach and guide his players nat only in the performance of sports, but ao in the area of discipline and
mativation. As a teacher, the coach mug peform his duties usng ordinary care. The drcumgtances
presented in this case arefactudly and subgtantively Smilar to those presanted in Hender son, 847 So.2d
856. Henderson, an devenryear-old sudent, was assaulted by Price, afdlow sudent, duringdass 1d.
at 857. Tedimony indicated that before the incident, Price hed been loudly taunting and thregtening
Hendersonin full view of theteacher. 1d. The teacher failed to discipline or Sop Price from thregtening
Henderson. 1d. Price struck Henderson resuilting in a fractured tooth, a concusson, and afractureinthe

inferior orbit of hisright eye. 1d. Henderson filed suit againg the schoal didrict. 1d. a 856. The trid
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court granted summary judgment infavor of theschoal didtrict findingimmunity goplicableunder theM TCA
I d. Ongpped, we hdd that summary judgment was not gopropriate as materid issues of fact existed with
regard to whether the teacher exercised "ordinary care™ 1d. at 857-58.

124.  Under the present drcumstances, therecord containsample evidence showing thet the coach failed
to use ordinary carein hisresponghility and implementation of authority over Harrisand the ather players
Asateacher and mentor, the coach was required to use ordinary care in his guidance and direction and
place gppropriate emphads on the physicd aswdl as mental wel-being of his players Having failed to
exerdse ordinary care, the schod is not entitled to the immunity protections of the MTCA as we have

foundin L.W., 754 S0.2d 1136, and Henderson, 847 So.2d 856.2

2 Asasdenote, aFriday, August 8, 2003, Editorid in the USA Today titled Footbal | Players
Feel the Heat as Leagues Ignore Safeguar ds, addressed this very issue:
In the past eight years, 21 players have died from heatstroke— 16 of them high schoolers,
according to the National Center for Catastrophic Sport Injury Research.
Prodded by three college deaths since 2000, the NCAA is tackling the deadly hest this
year with new rules that ban the most grueling practice regimen — twice daly drills—on
consecutive days. But in spite of the warning of [Korey] Stringer's desth and a lawsuit
againg the Nationa Footbal League filed last week by his widow, the NFL ill hasn't
gottenthemessage. Nor has state high school associations that oversee the youngest, and
most vulnerable, players. . . .
The danger ismost acutein high schools, where 1 million payers are heading onto practice
fiddsthismonth. Yet anationd high school sports federa collects statistics that only on
hestsiroke degths, not seriousillness. And other evidence shows school officias are not
confronting the problem:
-Grueling drills. Many high schoals Hill engage in the very regimen
that the NCAA just banned, continual two-a-day practices. Nor arehigh
schoals required to follow another new NCAA rule: athree-hour break
between two practices on the same day.
-Patchwork rules. While the nationa federation sets rules on
everything from blocking to safety gear, it leaves states on their own to
ded with heatstroke, creating ajumble of protections—if any.
-Simplistic approaches. While most high schools take some
precautions, such as providing bresks and ample water, preventing
heatstroke dso requires specid training. The subtle symptoms of
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125. Alternaively, in order to be granted immunity protection under Miss. Code Ann. § 11-46-9, the
date or palitica subdivison mugt passathree-part tes. The fird gep involves afactud determination of
whether the act and/or omisson which causad injury isadiscretionary or minigerid duty. Stewart, 804
So.2d a 1047 (citing Jones, 744 So.2d at 260).3 A discretionary act involves an dement of judgment
or choice. 1d. "A duty isdiscretionay if it requiresthe offica to use her own judgment and discretionin
the performance thereof.” 1d. a 1048 (ciing T.M. v. Noblitt, 650 So.2d 1340, 1343 (Miss. 1995)).4
"[Alnact isminigerid (if) the duty is one which has been pogtively imposed by law and its performance
required & the time and in a manner or under conditions which are spedificaly designated, the duty to
performunder the condiitions specified not being dependent upon the officer'sjudgment or discretion.'™ 1 d.

(quatingL.W., 754 So.2d at 1141). Clearly, McCray'sactswerediscretionary, but that doesnot end our

inquiry.

heatstroke easily can be overlooked or mistreated. Medicd experts say

seconds can make the difference between life and degth or full recovery

and brain damage. . . .
Not enough common sense was exercised, however, to prevent the critical illness of an
Altoona, Pa.,, senior who lay unconscious for 20 hours last August. Or the seven-week
hospitalizationlast summer of aWinfield, Ala., player who collgpsed while battling to make
the vargty team.
A report by the sport injury research center says, "Thereis no excuse for any number of
heatstroke deaths since they are dl preventable with the proper precautions” Even the
U.S. military recognizes that: It bans fithess and sports activities on days when hest and
humidity reach dangerous levels.

3 See also United Statesv. Gaubert, 499 U.S. 315, 322, 111 S.Ct. 1267, 113 L.Ed.2d 335
(1991).

4 See also Poyner v. Gilmore, 171 Miss. 859, 158 So. 922, 923 (1935).
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126. If theatt isdeemed to be adiscretionary duty, the second Step cdlsfor afactud determination of
whether the choiceinvolvessocid, economic, or paliticd palicy. Jones, 744 So.2d at 260.> "[O]nly those
functions which by nature are policy decisons, whether made a the operationd or planning levd, are
protected.” Stewart, 804 So.2d at 1048.°

127.  InStewart, weexamined whether the City of Jackson and itsemployeewereimmunefrom ligbility
under 8 11-46-9 for damages susained by Stewart. 1d. at 1045-46. The City of Jackson provided a

shuttle van service for dderly citizensto an adult day care center operating a the Univeraty of Missssppi

Medicd Center (UMMC). 1d. a 1045. While exiting the van and crossng the dreet into UMMC,
Sewart fdl and eventudly suffered adroke. 1d. a 1045-46. Stewart damed that her injuriesweredue
to the City employees falure to assg her acrossthe sredt. |1 d. Indetermining whether theseactsand/or
omissons wereimmunefrom lighility, we hed thet the actsand/or omissonsinvolved werenat "red policy
decgonsimplicating govermentd functions” 1d. at 1048. We went on to date that "[€]ven though the
acts or omissons of the City of Jackson and Sailler, the City employee, were indeed discretionary, they

are not thetype of discretionary actsor omissons contemplated as granting immunity by the MTCA." 1d.

128. Thissame reasoning goplied to the present facts leads to the same conduson. McCray's acts

and/or omissonsmay havebeen discretionary, but they did not involve sodd, economic, or palitica palicy.

5> See also Stewart ex rel. Womack v. City of Jackson, 804 So.2d 1041, 1048 (Miss. 2002).

® Themgjority failsto redizethat not al discretionary acts are protected under the MTCA. Only
those discretionary actswhich are directed at socia, economic, or political policy are protected. That has
beenthe standard adopted by thisCourt. Jonesv. Miss. Dep't of Transp., 744 So.2d 256, 260 (Miss.
1999). Furthermore, the acts and omissions of a high school football coach were not contemplated for
immunity under the MTCA.
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Furthermore, they are nat the type of actswhich the MTCA contemplated would recaive immunity. With
thisfinding, the andys's could sop a sep two since the acts and/or omissonsfail to meat the ariteriafor
immunity. However, it isworth the time and effort to explore Sep three

129. The third gep involves afactud determination of whether the discretionary act in question was
conducted usng ordinary care. "Miss Code Ann. § 11-46-9 requires a minimum standard of ordinary
care’" Jones, 744 So.2d at 263 (quoting L.W., 754 So.2d at 1141).” "[Plublic schools have a
responghility to provideasafe environment for sudents; therefore ordinary careand reasonable seps must
betakento minimizerisk to Sudents.... Inather words, ordinary care must have been used beforeaschool
can usethe dautory shidd of immunity.” Stewart, 804 So.2d a 1049 (quoting Pear| Pub. School
Dist. v. Groner, 784 So.2d 911, 915 (Miss. 2001)). There can be no doubt that McCray faled to use
ordinary care. Testimony indicated thet it was unreasonable, improper, and contrary to ordinary care to
only dlow onewater bregk during atwo-hour practicein thehot August sun. McCray'sfalureto exercise
ordinary care aso forecloses the Schoal's protections under 8 11-46-9.

130.  Under a@ther theory, Sncethe acts and/or omissons which caused Harriss injuries were not thet
of ordinary care, the Schoal is nat entitled to immunity. For these reasons, | would reverse the order of
thetrid court asto theissue of immunity and remand the case for further proceedings

31. For the above-gated reasons, | dissent.

" See also Wright v. United States, 866 F. Supp. 804, 806 (S.D.N.Y. 1994); Pear| Pub.
Sch. Dist. v. Groner, 784 So0.2d 911, 915 (Miss. 2001); Stewart ex rel. Womack v. City of Jackson,
804 So.2d 1041, 1049 (Miss. 2002); Leflore County v. Givens, 754 So.2d 1223, 1227 (Miss. 2000).
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